MEMORANDUM OF WRIT PETITION

(Under Article 226 of Constitution of India)

IN THE HIGH COURT OF JUDICATURE OF ANDHRA

PRADESH AT HYDERABAD

W.P. No. 14136 OF 2006

Between

1.  G. Chinna Rao

     S/o Bhushanam

     Aged 32 years,

     Rampahodavaram (V & M)

     East Godavari District






Petitioner
And

1.  Government of Andhra Pradesh

      Rep. by its Principal Secretary to Government,

      Panchayat Raj Department

     Secretariat Bldgs, HYDERABAD

2.  State Election Commission Buddha Bhavan,

     Hyderabad rep. by its Secretary

3.  Commissioner for Panchayatraj,

     Govt. of Andhra Pradesh, Hyderguda,

      Hyderabad










Respondents

The address for service of the above named Petitioners is that of their Counsel M/s. K, S. Murthy and N. Bhavani Sankar, Niranjan Ravinder, Advocates, H. No. 12-2-828/A/45, Upstairs, Ambagardens, Mehdipatnam, Hyderabad 28 or AP High Court Advocates Association and to that of respondents is same as stated in the above cause title. 

For the reasons stated in the accompanying affidavit, therefore, prayed that this Hon’ble Court may be pleased to issue any appropriate Writ, Order or Direction, more particularly one in the nature of Writ of Mandamus declaring Sec. 242D of the A.P. Panchayat Raj Act, 1994 as unconstitutional and void as it violates Sec. 4 of the Provisions of Panchyat Raj (Extension to the Scheduled Areas) Act 1996 and 243M (b) of the Constitution of India and consequently hold all the elections to the Z.P.T.Cs. and M.P.T.Cs. held in 20066 under the said Section and Rules made there 

under as illegal and void and pass such other further orders as this Hon’ble Court may deem fit in the circumstances of the case.
Hyderabad





Counsel for the Petitioners

Dt. 03.06.2006

IN THE HIGH COURT OF JUDICATURE OF ANDHRA PRADESH
AT HYDERABAD

W.P. No. 14136 of 2006

Between

1.  G. Chinna Rao

     S/o Bhushanam,

     Aged 32 years,

     Rampachodavaram (V&M)

     East Godavari District






Petitioner

And

1.  Government of Andhra Pradesh

     Rep. by its Principal Secretary to Government,
     Panchayat Raj Department,

     Secretariat Bldgs, HYDERABAD.

2.  State Election Commission Buddha Bhavan

     Hyderabad rep. by its Secretary

3.  Commissioner for Panchayatraj,

     Govt. of Andhra Pradesh, Hyderabad,

     Hyderabad.







Respondents

AFFIDAVIT FILED BY THE PETITIONER

1.
I, G. Chinna Rao, S/o. Bhusanam, Aged 32 years, Rampachodavaram (V&M) East Godavari District having temporarily come down to Hyderabad, do hereby solemnly and sincerely affirm and state as follows.
2.
I am the petitioner herein and as such I am well acquainted with the facts of the case.

3.
I am filing this petition representing the interest of Tribal communities in the state of Andhra Pradesh in general and tribes people living in Scheduled Areas of  East Godavari and Visakhapatnam in particular as I am a Valimiki and is interested to see that the benefits as envisaged under the constitution are realized by the tribals.

4.
I submit that there are 5.913 villages spread over 8 districts in an area of 30,293 sq. km. populated by 33 Scheduled Tribes constitute the Scheduled Area in Andhra Pradesh.  As per 2001 census, there are nearly 50,24,104 tribal population constituting 6.59% of the total population in the state.  The elections to the local bodies in these areas could not be held in the first round due to loop holes in the A.P. Panchayat Raj Act 1994 and failure of the Parliament/State Legislature to enact a law timely providing for the extension of the provisions of Part IX of the Constitution relating to the Panchayats to the Scheduled Areas.  I submit that the present elections in 2006 are the second round of elections so far as Scheduled Areas are concerned though as per the notification issued by the State Election Commission it was mentioned as 3rd ordinary elections to MPTCs/ZPTCs, 2006.  There are 47 Mandal Praja Parishads which are wholly situated in Schedule Areas.

5.
I submit that the Constitution was amended by incorporating Par IX, by Constitution (73rd amendment) Act 1992 with effect from 1.6.1993.  Part IX incorporates Article 243 to 243-0 providing for the constitution of Gram Sabha, Panchayats, the duration, powers, elections, reservations etc.  Article 243M(1) provides that nothing in the said Part shall be applied to the Scheduled Areas referred to in Clause (1) and the tribal areas referred to. in Clause (2) of Article 224, Sub-clause (b) of Clause (4) of the said article says that the Parliament may, by law, extend the provisions of the said Part to the Scheduled exceptions and modifications as may be specified in such law, and no such law shall be deemed to be an amendment of the Constitution for the purposes of article 368.

6.
I submit that the State of Andhra Pradesh enacted A.P. Panchayat Raj Act 1994 and tried to conduct elections to the la bodies in the Scheduled Areas and a Writ Petition was filed in this Hon’ble Court challenging the application of the said Act to the Scheduled Areas by filing W.P. No. 3817 of 1995 and this Hon’ble Court in a decision dated 23.3.19595 in the case of Arka Vasantha Rao and others vs. Government of A.P. and others reported in AIR 1995 AP 274 held that the A.P. Panchayat Raj Act, 1994 is not applicable to the Scheduled Areas in the State and consequently the elections through the State Act can not be held in the scheduled Areas.  Thereafter, in accordance with the Article 243M(4)(b) of the Constitution of Indian, the Parliament enacted Act 40 of 1996 called “The Provisions of the Panchayats (Extension to the Scheduled Areas) Act 1996” with effect from 24.12.1996.  Sec.4 of the said Act specifically states that not with standing anything contained in Part IX of the Constitution, the anything obtained in Part IX of the constitution, the Legislature of the state shall not make any law under that Part which is inconsistent with certain features mentioned therein including the provisions of reservation of seats in Panchayats as follows: “The reservation of seats in the Scheduled Areas at every Panchayat shall be inn proportion for whom reservation is sought to be given under Part IX of the Constitution ; Provided that the reservation for the Scheduled Tribes shall no t be less than one-half of the total number of seats; Provided further that all seats of Chair-persons of Panchayats at all levels shall be reserved for the Scheduled Tribes”.  

7.
The State of Andhra Pradesh accordingly amended the A.P. Panchayat Raj Act, 1994 by inserting Part VI-A in the said Act by providing special provisions relating to the Panchayats, Mandal Parishads and Zilla Parishads located in the Scheduled Areas.  Sec. 242A of the said Act says that the provisions of Part VI-A shall prevail over anything inconsistent therewith elsewhere in the Act.  Sec. 242D provides for reservation of seats of members of Gram Panchayats and Mandal Parishads and Offices of Sarpanchas of Gram Panchayats and Presidents of Mandal Parishads as follows: “The reservation of seats in the Scheduled areas to every Gram Panchayat and Mandal Parishad shall be in proportion to the population of the communities in that Gram Panchayat or the Mandal Parishad as the case may be: provided that the reservation for the Scheduled Tribes shall not be less than one-half of the total number of seats: Provided further that all seats of Sarpanchas of Gram Panchayats and Presidents of Mandal Parishads shall be reserved for the Scheduled Tribes” 

8.
I submit that a perusal of Sec. 242D makes it clear that it has clearly excluded the reservation of seats of members of Zilla Parishads which is one of the levels of Panchayats mentioned in Article 243B of the Constitution of India.  The Parliamentary Act 40 of 1996 specifically provides for reservation of seats in the Scheduled Areas of every Panchayat reservation shall not be less than one-half of the total number of seats.

9.
I submit that rules were framed in G. O. Ms. No. 220 of Panchayat Raj & Rural Development (Elec. & Rules) Dept. dt. 25.5.2006 providing for rules relating to reservation of seats and Offices of Gram Panchayats, Mandal Parishads and Zilla Parishads for the members belonging to Scheduled Tribes, Scheduled Castes, Backward Castes and Women.  The said rules are called “AP. Panchayat Raj (Reservation of Seats in Offices of Gram Panhchayats, Mandal Parishads and Zilla Parishads) Rules, 2006.  The said rules provide for rotation of reservations in respect of members territorial constituencies and members of Zilla Parishads territorial constituencies contrary to the Parliamentary enactment referred to above.  Rule 10 of the said rules directs the District Collector to allocate not less than one-half of the total number of M. P. T. Cs. in each Mandal Parishad wholly located in the Scheduled Areas for being reserved for Scheduled Tribes.  Rules 11 and 12 do not provide for the same and give a different picture.  There is no provision for reservation of Z.P.T. Cs. provided under rules 16, 17 and 20 in accordance with the Act of Parliament since Sec. 242D is silent with regard to the same.

10.
I submit that the Commissioner, Panchayat Raj & Rural Employment made reservations to the categories of Scheduled Tribes/Scheduled Castes/Backward Castes/Women in exercise of the powers conferred by A.P. Panchayat Raj Act 1994 read with the rules issued under G. O. Ms. No. 220 dated 25.5.2006 as indicated in the annexure enclosed to the said petition.  A perusal of the same will clearly show that it is contrary to the mandate given by the parliament under Act 40 of 1996.  I submit that due to quality application of the principle of reservation, the predominantly populated tribal areas are reserved for non-tribals while reserving the seats for Z. P. T. Cs.
11.
I submit that Sec. 242D of A.P. Panchayat Raj Act 1994 which is inconsistent with sec. 4 of provisions of Panchayat Raj (Extension to the Scheduled Areas) Act 1996 is unconstitutional and void in so far as it relates to the Scheduled Areas are concerned.  I submit that a conjoint reading Part IX of the Constitution and the Parliamentary enactment Act 40 of 1996 would show that Sec. 242D is not inconsonance with the Parliamentary enactment and hence it is unconstitutional and liable to be declared as such. 
12.
I submit that as per the election notification issued by the State Election Commission on 10.6.06, the elections were held on 28-6-2006 and on 2-7-2006 and the date of Date of counting of votes is 04.7.2006.  I submit that if the persons declared elected in these elections are permitted to take oath and start discharging functions serious prejudice would be caused to the interests of the scheduled tribes.  It is, therefore, just and necessary that this Hon’ble Court may be  pleased to stay the persons elected in these scheduled areas from taking any decisions regarding the tribal rights including the mining, forest other vitally interested issues.  The insistence for having the tribal to leas the local bodies at all levels is that the PESA as well as A.P. Gram Panchayat Act had given many powers and effective role foe the local bodies while dealing with the rights of tribals vis-à-vis the natural resources and community, lands, forests, minerals, water rights etc,.  The issue of Polavaram project, Bauxite mining hydel projects in tribal areas are some of the issues which will be dealt by these bodies.  If these bodies take decisions we will be put to irreparable loss and injury.  Hence, we are before this Hon’ble court.
13.
I submit that I have no other effective alternative remedy except to invoke the extraordinary jurisdiction under Article 226 of the Constitution of India.  I have not files any suit and no proceeding is pending for the relief prayed in.

14.
For all the aforesaid reasons, it is, therefore, prayed that this Hon’ble Court may be pleased to issue any appropriate Writ, Order or Direction, more particularly one in the nature of Writ of Mandamus declaring Sec. 242D of the A.P. Panchayat Raj Act, 1994 as unconstitutional and void as it violates Sec.4 of the provisions of Panchayat Raj (Extension to the Scheduled Areas) Act 1996 and 243M (4) (b) of the Constitution of India and consequently hold all the elections to the Z. P. T. Cs. and M. P. T. Cs. held in 2006 under the said Section and Rules made there under as illegal and void and pass such other further orders as this Hon’ble Court may deem fit in the circumstances of the case.

15.
Pending disposal of the above Writ Petition this Hon’ble Court may be pleased to restrain the Mandal Parishads which have scheduled area within their territory from taking any decisions regarding the tribal rights including the mining, forest other vitally interested issues pertaining to tribal communities and pass such order or other orders as deemed fit in the interest of justice.

Solemnly affirmed and signed his name

before me on this First day of July, 2006

at Hyderabad 

MEMORANDUM OF WRIT PETITON
(Under Article 226 of Constitution of India)

IN THE HIGH COURT OF JUDICATURE OF ANDHRA PRADESJ

AT: HYDERABAD

(SPECIAL ORIGINAL JURISDICTION)

W.P. No. 12541 of 2006

Between:

Adivasi Hakkula Poratasamithi

(Tudumdebba) having its Office

At Qr. No. 248, New M.L.A. Quarters

Hyderabad. Rep. by its General Secretary

S. Laxminarayana






Petitioner

And

1.  Government of Andhra Pradesh,

     Rep by its Principal Secretary,

     Panchayat Raj & Rural Developments,

    (Election & Rules) Department,

    Secretariat Hyderabad

2.  Government of Andhra Pradesh,

     Rep by its Commissioner Panchayat Raj &

     Rural Development (Election & Rule) Department,

     Himayatnagar, Hyderabad.

3.  Government of Andhra Pradesh,

     Rep by its Secretary Tribal Welfare,

     Secretariat, Hyderabad.

4.  The District Collector,

     Warangal District Warangal

5.  State Election Commissioner,

     Rep by its Secretary, 3rd Floor,

     Budha Bhavan, M.G. Road,

     Secunderabad, Hyderabad.





Respondents
That the address of the Petitioner of the purpose of service of summons, notices and processes is that of his counsel: Mr. V. RAGHU, K. RADHIKA, Advocates HIG-Phase-II, B-23, F-6, Baghlingampalli, Hyderabad.

For the reasons stated in the accompanying affidavit, it is prayed that this Hon’ble Court be pleased to issue an appropriate Writ, order or direction more particularly one in the nature of Writ of Mandamus declaring the action of the 4th Respondent in not reserving the presidents of Mandal Parishads of Eturu Nagaram, Thadwai, Guduru, Kothaguda, Govindarao impugned Notification Dated. 01-06-2006 bearing Rc. No. B2/1636/2006 as illegal, arbitrary and contrary to the spirit of 73rd Amendment to the Constitution of India, Panchayat (extensions to scheduled areas) Act 1996, Section 242D of the A.P. Panchayat Raj Act 1994 and consequently seeking a direction to the 4th respondent to reserve the president of Mandal Parishads of Eturu Nagaram, Thadwai, Guduru, Kothaguda, Govindarao Peta, for schedule tribe as these Mandals are completely located in schedule area and be pleased to pass such other order or orders which this Hon’ble Court may deem fit and proper in the circumstances of the case and in the interest of Justice.
Hyderabad,

Dt. 21-06-2006.





Counsel for the petitioner

MEMORANDUM OF WRIT PETITION MISILINIOUS PETITION

(UNDER SECTION 151 OF C.P.C)

IN THE HIGH COURT OF JUDICATURE OF ANDHRAPRADESH

AT: HYDERABAD

W. P. M. P. No.               Of 2006

In

W. P. No      Of  2006

Between:

Adivasi Hakkula Poratasamithi

(Tudumdebba) having its Office

At Qr. No. 248, New M.L.A. Quarters

Hyderabad. Rep. by its General Secretary

S. Laxminarayana






Petitioner

And

1.  Government of Andhra Pradesh,

     Rep by its Principal Secretary,

     Panchayat Raj & Rural Developments,

    (Election & Rules) Department,

    Secretariat Hyderabad

2.  Government of Andhra Pradesh,

     Rep by its Commissioner Panchayat Raj &

     Rural Development (Election & Rule) Department,

     Himayatnagar, Hyderabad.

3.  Government of Andhra Pradesh,

     Rep by its Secretary Tribal Welfare,

     Secretariat, Hyderabad.

4.  The District Collector,

     Warangal District Warangal

5.  State Election Commissioner,

     Rep by its Secretary, 3rd Floor,

     Budha Bhavan, M.G. Road,

     Secunderabad, Hyderabad.





Respondents

For the reasons stated in the accompanying affidavit files in support of the writ petition it is further prayed that this Hon’ble Court be pleased to direct the respondents herein to stay the Notification Dated.01-06-2006 bearing Rc. No. B2/1636/2006 to the extent of Givindrao peta, Eturu, Nagaram, Thadwai, Guduru, Kothaguda Mandals pending the disposal of main Writ Petition and be pleased to pass such other order or orders which this Hon’ble Court may deem fit and proper in the circumstances of the case and in the interest of Justice.
Hyderabad






V.  Raghu

Dt.21-06-2006





Counsel for the Petitioner

IN THE HIGH COURT OF JUDICATURE OF ANDHRA PRADESH

AT HYDERABAD

W.P. No. 12541 of 2006

Between:

Adivasi Hakkula Poratasamithi

(Tudemdebba) having its Office

At Qr. No. 248, New M.L.A Quarters

Hyderabad. Rep. by its General Secretary

S. Laxminarayana






Petitioner

And

1.  Government of Andhra Pradesh,

     Rep by its Principal Secretary,

     Panchayat Raj & Rural Developments,

    (Election & Rules) Departmnet,

     Secretariat Hyderabad

2.  Government of Andhra Pradesh,

     Rep by its Commissioner Panchayat Raj &

     Rural Development (Election & Rule) Department,

    Himayatnagar, Hyderabad.

3.  Government of Andhra Pradesh,

     Rep by its Secretary Tribal Welfare,

     Secretariat, Hyderabad.

4.  The District Collector,

     Warangal District Warangal.

5.  State Election Commissioner,

     Rep by its Secretary, 3rd Floor,

     Budha Bhavan, M.G. Road,

     Secunderabad, Hyderabad.





Respondents

AFFIDAVIT

I, Siddaboina Laxminarayana, S/o. Sammaiah, Aged: 32 years, Occ: Agriculture, R/o. Kothaguda Village &r Mandal, Warangal District having temporarily come down to Hyderabad do hereby solemnly affirm and sincerely state on oath as under:   
1.
I am the General Secretary of the petitioner herein as such I am were acquainted with the facts of the case.

2.
It is further humbly submitted that the Petitioner is a Social Organization working for the Welfare and Development of the Schedule Tribe people.  The petitioner is having Active Members of 5,000.  The Petitioner Organization is working foe the Social awareness among the schedule tribe people on Tribal Rights.  This Writ petition is being filed in the interest of public questioning the action of the 4th respondent in not reserving the presidents of Mandal Parishds of Eturu Nagaram, Thadwai, Guduru, Kothaguda, Govindarao Peta for schedule tribes and further declaring them as un reserved in the impugned Notification Dated.01-06-2006 bearing Rc. No. B2/1636/2006 as illegal, arbitrary and contrary to the spirit of 73rd Amendment and the Panchayat (extensions to scheduled areas) Act 1996, Section 242 D of the A.P. Panchayat Raj Act 1994 and consequently seeking a direction to the 4th respondent to reserve the Kothaguda, Govindarao Peta, for schedule tribe as these mandals are completely located in schedule area. 

3.
It is further humbly submitted that section 242 D of A.P. Panchayat Raj Act 1994 as amended by act 7 of 1998 deals with reservation of seats of members of Gram Panchayats and Mandal Parishads and offices of Sarpanchas of Gram Panchayats and Presidents of Mandal Parishads.  This section provided that all seats of Sarpanchas of Gram Panchayats and Presidents of Mandal Parishads shall be reserved for the Scheduled Tribes. 

4.
It is further humbly submitted that the Mandal Eturu Nagaram, Thadwai, Guduru, Kothaguda, Govindarao peta are completely located in schedule areas.  In Eturu Nagaram Mandal there are 28 scheduled villages including to deserted villages.  There are 36 non-schedule villages including 20 deserted villages in this Mandal.  These 20 non-schedule villages also though located within the schedule area the names of these villages are not mentioned in the notification under 5th schedule of the Constitution of India.  The case of other mandals like Govindarao peta, Thadwai, Guduru, Kothaguda is also similarly placed.  All these villages are in schedule V area.  Hence they have treated as schedule villages and the principle of reservation will have to be followed in this area.

5.
It further humbly submitted that the 4th respondent by not reserving these mandals for schedule tribes peoples deprived the protection given to them under Constitution of India and the provisions of Panchayat Raj act.  The petitioner approached the 4th respondent and submitted their objections to the impugned notification.  The 4th respondent did not gave any attention to the injustice caused to the schedule tribe people.
6.
It is further humbly submitted that the 4th respondent being an authority of state shall have to act in all fairness while discharging the public functions.  The impugned action of the 4th respondent will deprive the schedule tribe people from their legitimate rights.  Hence it is just and necessary to set aside the impugned action of the 4th respondent in not reserving the President of above mentioned Mandal Parishads for schedule tribe as illegal and consequently direct the 4th respondent to reserve these mandals for schedule tribes.

7.
There is no alternative remedy except to approach this Hon’ble Court under Article 226 of the Constitution of India.

8.
The petitioner id not file any other suit or initiate in any other proceedings before any other court or authority for the relief similar to that of prayed in this Writ Petition.

It is therefore prayed that this Hon’ble Court may be pleased to issue an appropriate Writ Order or direction more particularly one in the nature of Writ of Mandamus declaring the action of the 4th Respondent in not reserving he presidents of mandal Parishads of Eturu Nagaram, Tahdwai, Guduru, Kothaguda, Govindarao peta for schedule tribes and further declaring thema s un reserved in the impugned Notification Dated. 01-10-2006 bearing Rc. No. B2/1636/2006 as illegal, arbitrary and contrary to the spirit of 73rd Amendment to the Constitution of India, Panchayat (extensions to scheduled areas) Act 1996, Section 242D of the A.P. Panchayat Raj Act 1994 and consequently seeking a direction to the 4th respondent to reserve the president of Mandal Parishads of Eturu Nagaram, mandals are completely located in schedule area and be pleased to pass such other order or orders as this Hon’ble Court may deem fir and proper in the circumstances of the case.

It is therefore prayed that this Hon’ble Court may be pleased to direct the respondents herein to stay the Notification Dated.01-06-2006 bearing rc. No. B2/1636/2006 to the extent of Givindrao peta, Eturu Nagaram, Thadwai, Guduru, Kothaguda Mandals pending the disposal of main Writ Petition and be pleased to pass such other order or orders as this Hon’ble Court may deem fit and proper in the circumstances of the case.

Sworn and signed before me

On this the 21st day of June, 2006

At Hyderabad.








Deponent

Advocate/Hyderabad

VERIFICATION STATEMENT

I, Siddaboina Laxminaraya, S/o. Sammaiah, aged: 32 years, Occ: Agriculture, R/o. Kothaguda village &r Mandal, Warangal District being the petitioner acquainted with the facts of the case, do hereby declare that the facts stated in paras 1 to 8 are true to my knowledge, and based on legal advice, which I believe to be true and correct.

Hence verified on this the 21st day of June 2006 at Hyderabad.

V. Raghu
Advocate








Deponent

